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PREFACE

This Manual provides Federal Transit Administration (FTA) recipients with
examples of procurement practices and lessons learned from a variety of third
party procurements undertaken by FTA recipients. The Manual is divided into
four major sections that cover the entire procurement cycle: Planning, Selecting
Type of Contracting Method, Evaluation of Proposals and Contract Award, and
Contract Administration. The topics discussed in each section are derived from
Federal statutes, regulations, and guidance that affect recipients’ FTA assisted
procurements. This Manual does not include any requirements that are not
included in statutes, regulations, FTA Circular 4220.1F, FTA’s Master Agreement,
or the Uniform Guidance (also referred to as the “Super Circular,” found at 2
C.F.R. 200, replacing and superseding FTA’'s Common Grant Rules found at 49
C.FR. 18).

Examples of procurement practices and lessons learned are provided to help
recipients improve their internal procurement processes and avoid common
pitfalls. Following only the guidance provided in this Manual will not provide

a definitive assurance of compliance with federal third party procurement
requirements or with state and local requirements. The examples provided are
not intended to be all-inclusive given the many unique situations recipients face
when undertaking third party procurements. Nor are the examples necessarily
available to every recipient in every state. Recipients must comply with state
and local laws, except where explicitly prohibited from doing so by Federal law.
Rather, the Manual’s examples are intended as a resource and a starting point
for recipients to explore how other recipients have approached procurement
compliance.

Finally, in addition to this manual, FTA provides other resources and guidance on
the Procurement page of its website and recipients and vendors are encouraged
to sign up for email alerts when FTA posts updates to procurement issues.

FTA posts responses to procurement questions it receives from recipients and
vendors that may be of general interest to FTA recipients. These Frequently
Asked Questions are located on the Procurement page of FTA’s website.

* When consulting FTA Circular 4220.IF, recipients should be mindful that there are statutory and regulatory
requirements that have superseded the current version of the circular. In that case, the federal statute or
regulation must be consulted. If a recipient is unsure of the applicability of FTA Circular 4220.IF in light of
the Uniform Guidance (a/k/a “Super Circular”), 2 C.F.R. part 200, or the FAST Act amendments to Title 49
United States Code, Chapter 53, please contact your FTA regional office for further guidance.
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SECTION

1

Purpose and Scope

1.1 Introduction, Guidance and Requirements

This Manual provides recipients of Federal assistance awarded by the Federal
Transit Administration (FTA) with examples of procurement practices and
lessons learned from a variety of third party procurement actions undertaken
by FTA grant recipients. The Manual is divided into 4 major sections that

cover the entire procurement cycle: Planning, Selecting Type of Contracting
Method, Contract Award, and Contract Administration. The topics discussed

in each section are derived from various Federal laws and regulations that affect
recipients’ FTA-assisted procurements.

Where an FTA third party procurement requirement exists that recipients must
follow, a table entitled REQUIREMENT will set forth a brief summary of the
pertinent sections from the Code of Federal Regulations (C.F.R’s), the FTA Master
Agreement (MA) and FTA Circulars that are the source of the requirement. The
Manual provides examples of procurement practices and lessons learned in order
to help recipients improve their procurement processes and avoid common
pitfalls. The examples provided are by no means intended to be all-inclusive given
the many unique situations recipients face when undertaking an FTA funded third
party procurement. Rather, they are intended as a means to convey suggested
procedures, methods, and examples that FTA encourages its grant recipients to
follow.

Other resources for smaller recipients are in Appendix B, Section B-I.I.

1.2 Third Party Contracting Guidance, Circular 4220.1F

FTA developed Circular 4220.1F, Third Party Contracting Guidance, to assist

its recipients and subrecipients in complying with the various Federal laws and
regulations that apply to FTA funded procurements. FTA considers Circular
4220.1F (and any successor circulars), in its entirety, to be a guidance document.
While this guidance itself does not have the full force and effect of Federal law
or regulation, it does set forth the legal requirements a recipient must adhere
to in the solicitation, award, and administration of its third party contracts. At a
minimum, each recipient and subrecipient must comply with applicable Federal
laws and regulations, including, but not limited to: Federal Transit Law at Title
49, United States Code, Chapter 53; FTA regulations contained in the Code of
Federal Regulations at 49 C.F.R. Parts 601-699; U.S. DOT regulations contained
in the Code of Federal Regulations at 49 C.F.R. parts 1-99; and other Federal
laws and regulations that contain requirements applicable to FTA recipients and
FTA funded procurements.

FEDERAL TRANSIT ADMINISTRATION 1



SECTION 1: PURPOSE AND SCOPE

The specific requirements of Circular 4220.IF will be identified whenever
they pertain to a topic covered in this Manual. Since the Circular is updated
periodically, recipients are advised to consult the latest edition of the Circular
that is located on FTA’s public website.

Additionally, FTA offers recipients an opportunity to sign up for automatic email
notification for any new regulatory issues affecting FTA. Recipients and all other
stakeholders interested in receiving such updates can register for email updates
on FTA’s public website.

1.3 FTA Waivers and Approvals

The FTA reserves the right to waive any provision of Circular 4220.1F. Requests
for waivers of Federal requirements and approval of proposed actions should be
addressed to the Administrator of the Federal Transit Administration and sent
to the applicable FTA Regional Office for consideration. The FTA regional offices
can provide technical assistance related to the required content and format of
these requests.

1.4 Master Agreement

The FTA Master Agreement contains standard terms and conditions governing
the administration of a project supported with Federal assistance awarded by
FTA through a Grant Agreement or Cooperative Agreement. The FTA Master
Agreement is updated annually at the start of each fiscal year (October I) and is
published on FTA’s public website at FTA Grant Agreements.

The Master Agreement contains procurement requirements that may be
referenced in this Manual.

1.5 FTA Administrator’s Policy Letters

The FTA Administrator periodically issues letters to the FTA community that can
affect a recipient’s FTA funded procurements by imposing new requirements or
clarifying earlier policy statements. All Administrator Policy Letters are published
on FTA’s public website at FTA’s Administrator’s Policy Letters.

1.6 FTA Third Party Procurement Frequently Asked
Questions

Recipients and vendors may submit procurement questions to FTA either
through the FAQ Procurement page on FTA’s website or through the “Contact
Us” link. Questions and answers of general interest are posted on FTA’s website
and are a resource for recipients.

FEDERAL TRANSIT ADMINISTRATION 2
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SECTION 1: PURPOSE AND SCOPE

1.7 Definitions

General definitions pertinent to Federal transit laws are codified at 49 U.S.C.
§ 5302. Definitions contained in Circular 4220.1F (Third Party Contracting
Guidance) as well as the former Best Practices Procurement Manual are repeated
here for convenience.

1.7.1

1.7.2

1.7.3

1.74

1.7.5

Administrative Change means a unilateral contract change, in writing, that
does not affect the substantive rights of the parties (e.g., changes of
address for submittals of documents, reports, etc.).

Approval, Authorization, Concurrence, Waiver means a deliberate written
statement (transmitted in typewritten hard copy or in an electronic
format or medium) of a Federal Government official authorized to
permit the recipient to take or omit an action required by the Grant
Agreement or Cooperative Agreement for the Project, Master
Agreement, or Circular 4220.1F, which action may not be taken

or omitted without that permission. Except to the extent that

FTA determines otherwise in writing, that approval, authorization,
concurrence, or waiver permitting the performance or omission of a
specific action does not constitute permission to perform or omit other
similar actions. An oral permission or interpretation has no legal force,
authority, or effect.

Bilateral Contract Modification means a modification which is signed

by the Contractor and the Contracting Officer; also referred to as a
supplemental agreement. They are used to (I) make negotiated equitable
adjustments to the contract price, delivery schedule and other contract
terms resulting from the issuance of a change order, (2) definitize letter
contracts, and (3) reflect other agreements of the parties modifying the
terms of the contract.

Brand Name means a name of a product or service that is limited to the
product or service produced or controlled by one private entity or by a
closed group of private entities. Brand names may include trademarks,
manufacturer names, or model names or numbers that are associated
with only one manufacturer.

Best Value describes a competitive procurement process in which the
recipient reserves the right to select the most advantageous offer

by evaluating and comparing factors in addition to cost or price such
that a recipient may acquire technical superiority even if it must pay
a premium price. A “premium” is the difference between the price
of the lowest priced proposal and the one that the recipient believes
offers the best value. The term “best value” also means the expected
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1.7.6

1.7.7

1.7.8

1.7.9

1.7.10

1.7.11

SECTION 1: PURPOSE AND SCOPE

outcome of an acquisition that, in the recipient’s estimation, provides
the greatest overall benefit in response to its material requirements. To
achieve best value in the context of acquisitions for public transportation
purposes, the evaluation factors for a specific procurement should
reflect the subject matter and the elements that are most important

to the recipient. While FTA does not mandate any specific evaluation
factors, the recipient must disclose those factors in its solicitation.
Evaluation factors may include, but are not limited to, technical design,
technical approach, length of delivery schedules, quality of proposed
personnel, past performance, and management plan. This definition is
intended neither to limit nor to dictate qualitative measures a recipient
may employ, except that those qualitative measures must support the
purposes of the Federal public transportation program.

Cardinal Change means a major deviation from the original purpose
of the work or the intended method of achievement, or a revision of
contract work so extensive, significant, or cumulative that, in effect,
the contractor is required to perform very different work from that
described in the original contract.

Changes Clause means a clause that permits the recipient’s Contracting
Officer to make unilateral changes, in designated areas, within the general
scope of the contract, to be followed by such equitable adjustments in the
price and delivery schedule as the change makes necessary. Although
the recipient has a unilateral right, two general principles are important:
(1) the right exists only because it is specifically conferred by the terms
of the contract; and (2) when such unilateral rights are exercised, the
recipient has an obligation to adjust the price and/or other provisions to
compensate for the alteration in the contractor’s obligations.

Change Order means an order authorized by the recipient directing the
contractor to make changes, pursuant to contract provisions for such
changes, with or without the consent of the contractor.

Clarification means a communication with an offeror for the sole purpose
of eliminating minor irregularities, informalities, or apparent clerical
mistakes in a proposal.

Construction Manager/General Contractor (CM/GC) Method or Construction
Manager At Risk (CMAR) Method means a project delivery system that
entails a commitment by the construction manager to deliver the project
within a guaranteed maximum price (GMP).

Constructive Contract Change means a change to a contract resulting from
the conduct of the recipients’ officials that has the effect of requiring the

FEDERAL TRANSIT ADMINISTRATION 4



1.7.12

1.7.13

1.7.14

1.7.15

1.7.16

1.7.17

SECTION 1: PURPOSE AND SCOPE

Contractor to perform additional work. A constructive contract change
results from the acts, written or oral, or from the omissions of the
recipient’s officials that have the same effect as if the Contracting Officer
had issued a formal, written change order. Such changes represent
actions which usually exceed the authority of the individual responsible
for them. Contractors need to be advised as part of the terms of their
contracts to bring any such actions to the immediate attention of the
Contracting Officer so that an official determination can be made by

the appropriate officials and proper directions given in writing under the
Changes Clause.

Contract means a mutually binding legal relationship obligating the seller
to furnish the supplies or services (including construction) and the buyer
to pay for them. It includes all types of commitments that obligate the
recipient to expenditure and that, except as otherwise authorized, are
in writing. In addition to bilateral instruments, contracts include (but are
not limited to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts; orders, such
as purchase orders, under which the contract becomes effective by
written acceptance or performance; and bilateral contract modifications.
Contracts do not include grants and cooperative agreements covered by
31 U.S.C. 630, et seq.

Contract Administration means the post-award administration of the
contract to ensure compliance with the terms of the contract by both
the contractor and the procuring entity.

Contract Administration Files means documentation contained in the
contract file maintained by, or on behalf of the contracting officer. It
reflects the actions taken by the contracting parties in accordance with
the requirements of the contract, and documents the decisions made
and the rationale behind matters which may result (or have resulted) in
controversy or dispute.

Contract Modification means any written change in the terms of the
contract.

Contracting Officer means a procuring official who has delegated
authority, usually including authority to sign contracts and amendments
on behalf of the procuring agency, for one or more specific contracts.

Contracting Officer’s Representative (COR) means a representative of the
procuring agency who has more limited authority than the contracting
officer but is generally authorized to provide technical direction to the
contractor.

FEDERAL TRANSIT ADMINISTRATION 5



1.7.18

1.7.19

1.7.20

1.7.21

1.7.22

1.7.23

1.7.24

SECTION 1: PURPOSE AND SCOPE

Cooperative Agreement means an instrument by which FTA awards Federal
assistance to a specific recipient to support a particular project in which

FTA takes an active role or retains substantial control, as described in 31

U.S.C. § 6305.

Cost Analysis means a process that entails the review and evaluation of
the separate cost elements and the proposed profit of an offeror’s cost
or pricing data and the judgmental factors applied in estimating the
costs. A cost analysis is generally conducted to form an opinion on the
degree to which the proposed cost, including profit, represents what the
performance of the contract should cost, assuming reasonable economy
and efficiency.

Deductive Change means a change resulting in a reduction in the contract
price because of a net reduction in the Contractor’s work.

Design-Bid-Build Project means a construction project under which a

recipient commissions an architect or engineer to prepare drawings and
specifications under a design services contract, and separately contracts
for construction by engaging the services of a contractor through sealed
bidding or competitive negotiations to complete delivery of the project.

Design-Build Project, as defined in 49 U.S.C. § 5325(d)(l), means (I) a
project under which a recipient enters into a contract with a seller,
firm, or consortium of firms to design and build a public transportation
system, or an operable segment of such system, that conforms

to specific performance criteria; and (2) may include an option to
finance, or operate for a period of time, the system or segment or

any combination of designing, building, operating, or maintaining such
system or segment. Apart from the definition at 49 U.S.C. § 5325(d)(I),
a “design-build project” also means a construction project under which
a recipient enters into a contract with a seller, firm, or consortium of
firms to both design and construct a public transportation facility that is
the subject of the project.

Design Specifications means specifications based on the design of a
product or service. Typical design specifications may include dimensions,
materials used, commonly and competitively available components, and
non-proprietary methods of manufacturing.

Discussion means any oral or written communication between a
procurement official and a potential offeror (other than communication
conducted for the purpose of Clarification) whether or not initiated

by the procurement official that (I) involves information essential for

FEDERAL TRANSIT ADMINISTRATION 6



1.7.25

1.7.26

1.7.27

1.7.28

1.7.29

1.7.30

1.7.31

SECTION 1: PURPOSE AND SCOPE

determining the acceptability of a proposal, or (2) provides the offeror
an opportunity to revise or modify its proposal.

Equitable Adjustment means an adjustment in the contract price, delivery
schedule or other terms of the contract arising out of the issuance of a
Change Order.

Federal Cost Principles as used for the BPPM means reference to the
Federal Acquisition Regulation (FAR), 48 C.F.R. part 3I. As third party
contractors are mainly for profit organizations, under the Uniform
Guidance the FAR cost principles apply to those entities. Grant funds
may only be used by the recipient to pay for allowable costs when the
contract is a cost-plus-fixed-fee contract or when a fixed price contract
is being negotiated on the basis of cost estimates submitted by the
contractor. The term allowable cost is defined in 48 C.F.R. § 31.201-2.

Force Account means the recipient’s own labor forces and equipment to
accomplish a capital project. Force account does not include project
administration, preventive maintenance, mobility management or other
types of nontraditional capital projects.

FTA means the Federal Transit Administration.

Full and Open Competition means that all responsible sources are
permitted to compete.

Grant means the instrument by which FTA awards Federal assistance to a
specific recipient to support a particular project in which FTA does not
take an active role or retain substantial control, as described in 31 U.S.C.
§ 6304.

Joint Procurement (sometimes informally referred to as “cooperative
procurement”) means a method of contracting in which two or more
purchasers agree from the outset to use a single solicitation document
and enter into a single contract with a vendor for delivery of property
or services in a fixed quantity, even if expressed as a total minimum

and total maximum. Unlike a State or local government purchasing
schedule or contract, a joint procurement is not drafted for the purpose
of accommodating the needs of other parties that may later choose to
participate in the benefits of that contract.

FTA recognizes that some recipients will use the term “cooperative
procurement” informally to refer to arrangements FTA designates as
“joint procurement.” FTA also recognizes this may cause confusion
with the very different arrangements for the U.S. General Services

FEDERAL TRANSIT ADMINISTRATION 7



1.7.32

1.7.33

1.7.34

1.7.35

1.7.36

1.7.37

1.7.38

SECTION 1: PURPOSE AND SCOPE

Administration’s (GSA) “Cooperative Purchasing Program” and with
similar State or local government purchasing programs that the State or
local government might refer to as “cooperative.”

Local Government means a county, municipality, city, town, township, local
public authority (including any public and Indian housing agency under
the United States Housing Act of 1937) school district, special district,
intrastate district, council of governments (whether or not incorporated
as a nonprofit corporation under state law), any other regional or
interstate government entity, or any agency or instrumentality of a local
government. This term does not include a local public institution of
higher education.

Master Agreement means the FTA document incorporated by reference
and made part of FTA’s standard grant agreements and cooperative
agreements, that contains the standard terms and conditions governing
the administration of a project supported with Federal assistance
awarded by FTA.

Negotiation means a procedure that includes the receipt of proposals
from offerors, permits bargaining and usually affords offerors an
opportunity to revise their offers before award of a contract.

Offer means a response to a solicitation that, if accepted, would bind
the offeror to perform according to the terms specified in either an
Invitation for Bid (IFB) or a Request for Proposal (RFP). For purposes
of this Manual, bid and offer, and, bidder and offeror, are used
interchangeably.

Performance Specifications means specifications based on the function
and performance of a product or service under specified conditions,
preferably conditions that can be reproduced for testing purposes.
Performance specifications may include useful life, reliability in terms of
average intervals between failure, and capacity.

Price Analysis means the process of examining and evaluating a proposed
price without evaluating its separate cost and profit elements. Price
analysis is based on data that are verifiable independently from the
offeror’s data.

Procurement File means the documentation contained in a procurement
file that details the history of the procurement through award of

the contract. It includes, at a minimum, the rationale for the method
of procurement, the selection of the contract type, the reasons for
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1.7.39

1.7.40

1.741

1.7.42

1.7.43

SECTION 1: PURPOSE AND SCOPE

selection or rejection of the contractor, and the basis for the contract
price.

Project Labor Agreement (PLA) means an agreement between the
contractor, subcontractors, and the union(s) representing workers.
Under a PLA, the contractor, subcontractors, and union(s) working on
a project agree on terms and conditions of employment for the project,
establishing a framework for labor-management cooperation to advance
the buyer’s procurement interest in cost, efficiency, and quality.

Property means real property consisting of land and buildings, structures,
or appurtenances on land, equipment, supplies, other expendable
property, intellectual property, and intangible property.

Public Transportation means regular, continuing shared-ride surface
transportation services that are open to the general public or open to a
segment of the general public defined by age, disability, or low income;
and does not include: (i) intercity passenger rail transportation provided
by the entity described in 49 U.S.C. Chapter 243 (or a successor to such
entity); (i) intercity bus service; (iii) charter bus service; (iv) school bus
service; (v) sightseeing service; (vi) courtesy shuttle service for patrons
of one or more specific establishments; or (vii) intra- terminal or intra-
facility shuttle services.

Recipient means the public or private entity to which FTA awards Federal
assistance through a grant, cooperative agreement, or other agreement.
The recipient is the entire legal entity even if only a particular
component of the entity is designated in the document through which
FTA has awarded the Federal assistance. The term “recipient” is
synonymous with “grantee.” The term “recipient” includes each member
of a consortium, joint venture, team, or partnership awarded FTA
assistance through a grant, cooperative agreement, or other agreement.
For purposes of this Manual, “recipient” also includes a subrecipient

or sub grantee of the recipient. A recipient is responsible for assuring
each of its subrecipients complies with the applicable FTA requirements
and that each of its subrecipients is aware of the Federal statutory and
regulatory requirements that apply to its actions as a subrecipient.
Neither a third party contractor nor a third party subcontractor is a
“recipient” for purposes of this Manual.

Responsive Offer/Bid means an offer/bid that conforms in all material
aspects to the requirements of the solicitation at the scheduled time of
submission and does not require further discussion with the offeror/
bidder.
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SECTION 1: PURPOSE AND SCOPE

Revenue Contract means a contract in which the recipient or subrecipient
provides access to public transportation assets for the primary purpose
of either producing revenues in connection with a public transportation
related activity, or creating business opportunities involving the use of
FTA assisted property.

Salient Characteristics means those qualities of an item that are essential
to ensure that the intended use of the item can be satisfactorily realized.
The term is mainly used in connection with a brand-name-or-equal
description, which should set forth those salient physical, functional, or
other characteristics of the referenced product that an equal product
must have in order to meet the recipient’s needs.

Simplified Acquisition Threshold means the dollar amount below which

a non-Federal entity may purchase property or services using small
purchase methods. Non-Federal entities adopt small purchase
procedures in order to expedite the purchase of items costing less than
the simplified acquisition threshold. The simplified acquisition threshold
is set by the Federal Acquisition Regulation at 48 C.F.R. Subpart

2.1 (Definitions) and in accordance with 41 U.S.C. 1908. As of the
publication of this part, the simplified acquisition threshold is $150,000,
but this threshold is periodically adjusted for inflation.

Single Bid means only one bid has been received at the time and date set
for bid opening.

Single Responsive Bid means only one responsive bid received at the time
and date set for bid opening. This may result from having only one bidder
or from all other bidder(s) being nonresponsive.

Source Selection Plan means a plan that describes how the source
selection will be organized, how proposals will be evaluated and
analyzed, and how source(s) will be selected.

State means a State of the United States, the District of Columbia,
Puerto Rico, the Northern Mariana Islands, Guam, American Samoa, and
the Virgin Islands.

State or Local Government Purchasing Schedule or Purchasing Contract means
an arrangement that a State or local government has established with
multiple vendors in which those vendors agree to provide an option to
the State or local government, and its subordinate government entities
and others it might include in its programs, to acquire specific property
or services in the future at established prices. These arrangements

are somewhat similar to the GSA’s Cooperative Purchasing Program
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SECTION 1: PURPOSE AND SCOPE

available for Federal Government use. If, at a later date, the State or
local government permits others to use its schedules, the State or local
government might seek the agreement of the vendor to provide the
listed property or services to others with access to the schedules. In
the alternative the State or local government establishing the schedules
might permit the vendor to determine whether or not it wishes to
provide others the same contractual arrangement it affords the State or
local government that has established the schedules.

FTA recognizes that some recipients will use the term “cooperative” in
reference to these State and local programs, possibly because they are
somewhat similar to GSA’s “Cooperative Purchasing Program.” These
programs are distinct from “Joint Procurement” as defined this section.

Third Party Contract refers to a recipient’s contract with a vendor or
contractor, including procurement by purchase order or purchase by
credit card, which is financed with Federal assistance awarded by FTA.

Uniform Guidance (alk/a Super Circular) means U.S. DOT regulations,
“Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards,” 2 C.F.R. part 1201, which
incorporates by reference U.S. OMB regulatory guidance, “Uniform
Administrative Requirements, Cost Principles, and Audit Requirements
for Federal Awards,” 2 C.F.R. part 200. The Uniform Guidance applies to
all Federal grants and cooperative agreements.

Unilateral Contract Modification means a contract modification that

is signed only by the Contracting Officer. Such modifications are

used to make administrative changes, issue change orders, make
changes authorized by clauses other than a Changes Clause, and issue
termination notices.

Unsolicited Proposal means a proposal that is: innovative and unique,
independently originated and developed by the offeror, prepared
without the recipient’s supervision, endorsement, direction, or direct
involvement, sufficiently detailed that its benefits in support of the
recipient’s mission and responsibilities are apparent, not an advance
proposal for property or services that a recipient could acquire through
competitive methods, and not an offer responding to a recipient’s
previously published expression of need or request for proposals.

Value Engineering means the systematic application of recognized
techniques that identify the function of a product or service, establish
a value for that function, and provide the necessary function reliably at
the lowest overall cost. In all instances, the required function should
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be achieved at the lowest possible life-cycle cost consistent with
requirements for performance, maintainability, safety, security, and
aesthetics.
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SECTION

Planning

Planning is the first step in the procurement process. It is the process of deciding
what to buy, when, and from what sources. In order to plan effectively, an
entity must have the internal organizational capability with the proper checks
and balances to facilitate the procurement process with the highest degree of
integrity. This includes having trained, experienced contract personnel (e.g.,
Chief Procurement Officer, Contracting Officer, Contract Administrator,
buyers, advisors, etc.) that have the authority to contractually bind the agency.
Furthermore, agencies that use Federal funds in support of their procurement
actions must ensure that contract personnel are fully knowledgeable of

the numerous Federal laws and regulations that apply to federally funded
procurements. It is imperative that an agency comply with the requisite Federal
laws and regulations or risk losing Federal financial support.

FTA regularly undertakes comprehensive reviews of each transit agency’s (i.e.,
recipient) procurement practices and has identified a number of recurring
deficiencies in the planning process, which, in turn, has resulted in the inefficient
use of local and Federal resources. Some of the most common planning-related
deficiencies are found in recipients’ procurement policies and procedures,
written standards of conduct, protest procedures, prequalification system, and
inability to achieve full and open competition. Recipients who invest the time and
resources to establish standards of conduct, organize effectively, and develop
short and long range plans will avoid last minute, emergency or ill- planned
procurements, which are contrary to open, efficient and effective procurements.
These problem areas are more fully addressed in the following sections.

2.1 Standards of Conduct

A recipient must maintain written standards of conduct covering conflicts of
interest and governing the actions of its employees engaged in the selection,
award, and administration of contracts. See 2 C.F.R. § 200.318(c) General
procurement standards, and FTA Circular 4220.1F, Chapter lll, paragraph 3 —
Third Party Contracting Capacity.

Transactions relating to the expenditure of public funds require the highest

degree of public trust and impeccable standards of conduct. The general rule
is to strictly avoid any conflict of interest or even the appearance of a conflict
of interest in recipient-contractor relationships. While many Federal laws and
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regulations place restrictions on the actions of a recipient’s personnel, their
official conduct must be such that there is no reluctance on the part of the
recipient to publicly and fully disclose their actions.

FTA recipients and subrecipients must maintain written standards of conduct
governing the performance of their employees engaged in the award and
administration of contracts. No employee, officer, agent, board member, or
immediate family member, partner, or organization that employs or is about to
employ any of the parties listed above may participate in the selection, award,
or administration of a contract supported with FTA assistance if a conflict of
interest, real or apparent, is involved. Such a conflict would arise when any of
those individuals listed has a financial or other interest in the firm selected for
award.

The recipient’s officers, employees, agents, or board members may neither
solicit nor accept gratuities, favors, or anything of monetary value from
contractors or parties to subcontracts. Recipients and subrecipients, however,
may set standards for situations in which the financial interest is not substantial
or the gift is an unsolicited item of nominal value. The standards of conduct
must provide for disciplinary actions to be applied for violations of such
standards by officers, employees, agents, or board members of recipients and
subrecipients.

If a recipient or subrecipient has a parent, affiliate, or subsidiary organization
that is not a state, local government, or Indian tribe, that entity must also
maintain written standards of conduct covering organizational conflicts of
interest.

2.2 Organizational Roles and Responsibilities

A recipient’s third party contracting capability must be adequate to
undertake its procurements effectively and efficiently in compliance with
applicable Federal, State, and local requirements. See 2 C.F.R. § 200.318
General procurement standards, and FTA Circular 4220.1F, Chapter I,
paragraph 3 — Third Party Contracting Capacity.

The leadership of any organization needs to clearly understand the scope of the
procurement function and organize roles and responsibilities in order to meet
the above-stated requirement and accomplish the following objectives:
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* Obtain the best buy for the agency, which requires an evaluation of all the
service, quality, safety, cost, schedule, and other objectives of the agency’s
operating functions;

* Comply with Federal, State, local, and agency procurement requirements;

* Ensure an understanding of the precise authority procurement officials and
other team members have in dealing with contractors who, while partners
in many respects, may have interests that conflict sharply with that of the
recipient; and

* Control, through well-defined professional boundaries, the emergence of
corruption and unethical practices.

To achieve these objectives a recipient must have an organizational structure
that is responsive to its needs. Whether the procurement functions are
centralized, decentralized or a combination of both, it is essential that no
employee undertakes any procurement function without delegated authority and
guidelines. Clearly, it is easier for an entity to effectively manage its procurement
responsibilities if most of the decisions and contractual actions are concentrated
in one or more experienced individuals (e.g., Contracting Officer) who are
familiar with the following requirements that span the entire procurement cycle:

* Identification of Need — The initial identification of need is one aspect of the
procurement cycle that is generally the sole responsibility of an agency’s
internal customers (i.e., program or technical personnel for whom goods or
services are being procured). The Contracting Officer may be in a position to
facilitate the consolidation of procurements of different internal customers
with the same need.

* Procurement Planning — Procurement planning should be exclusively a
procurement function. If an agency does not conduct formal planning, it is
likely the procurement process is fractured and not optimal for achieving the
best buy for the agency. Specific suggestions for useful planning activities are
discussed below in Section 2.3 (Long Range and Annual Planning Cycles).

* Preparation of Specifications — Preparing specifications or statements of
work (SOW) is usually a customer function. Generally, customers have
the greatest understanding of functional and performance requirements;
however, the procurement function should play at least an advisory role in
order to avoid exclusionary specifications and to encourage methods for
achieving full and open competition.

* Solicitation of Offers — The solicitation of offers, including invitation for
bids (IFB) and request for proposals (RFP), is usually the first important
public action an agency takes. This step in the procurement cycle should
be the responsibility of the procurement personnel. Internal customers
are oftentimes helpful in compiling lists of potential offerors and should
participate in the procurement action, but communications with offerors and
the official action of soliciting offers is a procurement function.
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» Communications — It is a general practice (except at the smallest agencies) to
restrict communication with offerors to only procurement personnel so that
no offeror is able to gain an advantage or apparent advantage over another. If
communication with offerors is decentralized, one offeror may obtain more
information about the agency’s preferences or evaluation process than the
others, which could compromise the integrity of the bid process.

* Evaluation of Offers — Procurement personnel will usually request and rely
upon their technical customers to evaluate the technical merits of proposals
and assess an offeror’s ability to perform the contract successfully. A
designated procurement official must oversee the technical evaluation to
ensure it is consistent with defined evaluation criteria and that the contract
file is adequately documented to reflect the relative strengths, deficiencies,
weaknesses and risks of the various proposals. To maintain the overall
integrity of the procurement, the individual with procurement authority
should approve the selection; however, if they do not have authority to do
so, they will often present the recommendation to the final authority.

* Administration — The Contracting Officer should play a continuing role in
the administration of the contracts, particularly in changes and disputes.
Acceptance of goods and services and payment approvals should always
be reviewed by the Contracting Officer. In simpler or routine situations,
a receiving report or a representative of the procuring agency who has
more limited authority than the Contracting Officer may be delegated
responsibility to review the transaction to ensure proper control is adequate.

A sample checklist for Contracting Officer and User Responsibilities in managing
a successful procurement process can be found in Appendix B, Section B-2.2.

Regardless of the organizational structure an agency establishes for its
procurement activities, there is a strong need for autonomy or independence

of the procurement function from internal customers. It is very important that
all procurement responsibilities are carried out without undue influence by the
agency’s internal customers and users of the goods and services procured. While
the degree of autonomy and organizational reporting relationships will vary

with the size of the organization and its established policies, autonomy enables
procurement personnel to give unbiased consideration to procurement principles
and requirements, as well as to the schedule, budget, functional and other
requirements of the internal customers. Regardless of an agency’s organizational
structure, the procurement personnel must be free from undue influence or
pressure in the award and administration of contracts.

One solution to balancing an organization’s process and program objectives is
to have a team in which each member recognizes the strengths and capabilities
of the other team members and appreciates the role each side brings to the
contract table. This sounds easy to accomplish but, in most practical situations,
is very difficult to achieve. Failure to achieve unity and teamwork within the

FEDERAL TRANSIT ADMINISTRATION 16



SECTION 2: PLANNING

agency in the awarding and administration of public contracts creates frequent
opportunities for a contractor to take advantage of a contentious staff
relationship to its financial advantage (and the agency’s financial disadvantage).
Achieving proper balance between groups requires delicate balancing of
personalities and corporate objectives, a strong executive, and a well-trained
staff. It must also be recognized that there is no textbook answer that will work
in every situation and in every agency.

In addition to balancing the roles of program and process interests in making
procurement decisions, the payment of a transit agency’s funds to contractors
generally requires independent concurring actions. The requirement for
independent concurring actions is sometimes called “internal control,” as it is a
method for the agency to control the propriety of its actions internally rather
than relying on external reviews and control. While best practices differ, all
authorities recognize a fundamental need for a system of checks and balances in
the overall procurement process. In an organization with no checks and balances,
there is greater opportunity for abuse to arise, whether actual or perceived. As
a result, most public and private agencies divide those functions among at least
three distinct elements within its organization, namely:

* The requiring activity is represented by the program manager who is
responsible for determining the requirement, preparing the specifications,
and then acting as the technical representative or advisor to the Contracting
Officer during contract performance.

* The procurement activity is represented by the Contracting Officer who is
responsible for ensuring specifications are not restrictive, preparing the
solicitation document in accordance with the law and rules and regulations
of the agency and FTA, soliciting the requirement, and awarding the contract
in accordance with the solicitation. Contract administration functions are
usually shared with the requiring activity and involve such functions as
approving payment, accepting the goods or services purchased, and closing
out the contract. Procurement personnel typically also work closely with
the organization’s legal counsel, who may review the solicitation before its
release, review the Contracting Officer’s rationale on bid responsiveness,
determine whether bid irregularities should be waived, and review
justifications for post-award contract changes.

* The payment activity is represented by an organizational group (e.g., the
finance department) that ensures all approvals are obtained and the
payment is within the dollar amount of the contract. Often, the accounts
payable function in finance either physically or electronically matches
three documents issued by three different employees (the purchase order,
receiving report, and approved invoice) before releasing funds.
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2.3 Long Range and Annual Planning Cycles

Recipients are required to establish procedures to avoid the purchase of
unnecessary property and services including duplicative items and quantities
or options it does not intend to use or whose use is unlikely. See FTA
Circular 4220.1F, Chapter IV, paragraph |.b — Necessity.

The procurement department of an agency should meet with all of its user
groups on an annual basis to discuss and develop plans for accomplishing

the award of contracts to meet their internal customer group requirements
for the coming year. A basic purpose for maintaining formal plans regarding
procurements in advance of issuing the solicitations is to ensure deliberate
and coordinated decision-making in moving forward with procurements and
related activities. Because FTA expects recipients to limit the acquisition of
federally assisted property and services to the amount it needs to support its
public transportation system, procurement planning is the best opportunity to
identify potential consolidation of procurements (e.g., several internal customers
purchasing common materials at the same time).

Preparation of an advance procurement plan can begin with data already
prepared for service and financial planning purposes. Annual procurements,
which account for a great deal of activity, such as parts, fuel, and other supplies,
can be projected based on historical need and agency-wide plans and projects.
Although operating budgets do not usually offer much specificity about small
projects that are paid for with operating funds, contracting officials may still

be able to identify many planned procurements from the operating budget.
Additionally, historical usage is a valuable source for the plan, particularly when
compared to the operating budget.

Both state and local Transportation Improvement Programs (TIP) list major
federally funded projects for all modes of transportation. While the preparation
of the plans is the responsibility of the local Metropolitan Planning Organization
(MPO) and the State, most transit agencies are involved in assisting with
development of the transit element of the plans, which lists their projects
separately. An internal capital budget is another source, which may have more
detailed or up-to-date information on planned capital procurements.

Another method available to assist with preparation of the plan is to conduct
a survey of internal customers. They may provide more detail on the budgeted
projects and may be able to identify projects that are not differentiated in the
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budget. An annual survey of the major customers will encourage the customers
themselves to plan their needs for goods and services.

Plans normally identify the customer contact(s) (at medium and large agencies),
time requirements, and funding sources. Tentative start dates, publication dates,
opening dates and award dates are usually based on the type and size of the
procurement contemplated. Time should be allowed for:

* Preparation of a Source Selection Plan (if not already complete or in
progress), where appropriate;

* Preparation of specifications;
» Assembly of the solicitation of offers;

* Publication period and time for preparation of offers, including pre-bid/
proposal conference, where appropriate;

* Receipt and evaluation of offers; and

* Required reviews and approval actions.

Long-term procurement planning (i.e., planning more than one year in advance)
is advisable for those transit systems planning a major transit investment,
complex capital project, or a substantial number of operating contracts that
will span several years. A long-term procurement plan would identify the
major procurements projected over the next two to five years. The multi-
year element of the Transportation Improvement Program (TIP) can be a good
starting point for identifying future capital projects and their corresponding
procurement requirements.

Certain acquisitions will be of such significance or complexity that recipients
may also want to develop individual project procurement plans. These
acquisitions would include major construction projects, rolling stock, and
acquisition of technology, including any software purchases that will represent
a long-term commitment for the agency. On such projects, procurement
personnel should attend regular project meetings leading up to the
procurement to develop an individual procurement plan. These individual plans
would include a narrative of such issues as:

* Expected funding sources over the life of the program, including a
description of funding sources that may be at risk and contingency plans
should these funding sources not materialize.

* Relationship of the contract to be awarded to other contracts where
interdependency exists, thereby creating a potential program risk that needs
to be planned for and mitigated, if possible.

* Whether a joint procurement with other agencies has been or should
be considered in order to improve pricing and administrative efficiencies.
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This should be a consideration in all rolling stock procurements. For

example, many agencies have found it to be very cost effective to conduct
a joint procurement on behalf of several regional or State agencies. The
procurement is conducted by a lead agency on behalf of itself and others

(usually smaller agencies that may not have the resources needed to
effectively conduct a major procurement).

* Specific issues and contract terms and conditions that will prove to be
important, including:

- Identification of the need for advertising in national or specialized trade
media, including advertising lead times and deadlines to ensure timely

publication;

- Whether industry review of the draft solicitation would be beneficial for

risk mitigation, clarification of specifications, etc.;

- Potential Buy America compliance issues and nature of communications

with FTA to resolve;

- Potential organizational conflicts of interest and how they will be
mitigated;

- Feasibility of specifying “open source” software;

- Necessary software license agreements and provisions for escrowing the

source code;

- Type of contract contemplated: fixed price, time and materials, cost plus

fixed fee (including any incentive provisions being considered);

- Special payment provisions to contractor (including progress payments/

milestone payments, etc.);
- Requirements for performance bonds/letters of credit;

- Special insurance requirements.

Often major design/construction and rail vehicle procurements are planned seven

to ten years in advance of needed completion because several interdependent

contracts may have to be awarded in order to accomplish the project. The time

intervals typically required to accomplish these contract awards can be:

* One year advance planning before Request for Proposals (RFP) for the
engineering services;

* Four months from RFP to award of the engineering services;

» Two years to prepare technical specifications;

* Three months from completion of specifications to system RFP;
* Six months from system RFP to award; and

* Three years for system construction.

The planning and design processes can change this schedule significantly.

When major projects are undertaken, a comprehensive procurement plan that
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outlines all of an agency’s major projects along with the rest of the procurement
workload will be extremely helpful in facilitating project management and
delivery requirements.

2.4 Competition Requirements

Except as permitted by Federal law or regulations, recipients of Federal
assistance must use third party procurement procedures that provide full and
open competition. See FTA’s enabling legislation at 49 U.S.C. § 5325(a), FTA
Circular 4220.1F, Chapter VI, paragraph | — Competition Require, and C.F.R. §
200.319, Competition.

Full and open competition is the guiding principle of Federal procurement
requirements and practices. Lack of advance planning is not an acceptable
justification for use of noncompetitive procurement procedures. Recipients must
constantly seek to permit and encourage meaningful interest and offers from

all qualified entities and limit or rule out offerors only for business reasons that
generally include cost, quality, and delivery. Because it is often easier to deal with
fewer familiar contractors than potential new offerors/contractors, recipients
must vigilantly cultivate ways to increase competition at reasonable expense.

The principle of full and open competition has one primary and two secondary

purposes. The primary purpose is to obtain the best quality and service for the
least cost. In other words, the objective is for recipients to obtain the best buy.
The secondary purposes are to guard against favoritism and profiteering at the

public’s expense, and to provide equal opportunities for all qualified offerors to
participate in public business opportunities.

* Best Buy — The primary purpose of full and open competition is to obtain for
internal customers (and passengers, funding partners, and local community
or other vested interest) the best quality of goods and services for the least
cost. The most cost-effective procurement, the greatest value, and the best
buy are all related terms. The premise is that suppliers competing with each
other will make efforts to optimize the price and quality for the procuring
recipient even when it minimizes the contractor’s profit percentage. A
countervailing view is that having to compete increases the cost of the goods
and services. Some offerors will state, “If | can have a sole source contract,
| can hold the cost down for you.” This is a short-term perspective that is
destructive in the long run. Even if a lower price can be obtained in isolated
circumstances, the odds are that in most cases a recipient can obtain a better
buy through open competition. As in all procurement practices, recipients
can also benefit in the long run from establishing a consistent expectation
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on the part of their suppliers. For example, contractors will compete more
cost-effectively and with less difficulty if they are confident that full and open
competition is a recipient’s consistent practice. To succeed, recipients should
diligently root out any tendency to pursue false, short-term economies of
limiting competition in favor of full and open competition.

Favoritism and Profiteering — A constant concern associated with government
procurements is that poor procurement practices result in suppliers or
public agents unjustly profiting at the public’s expense. Vulnerabilities
associated with a transit system’s procurement processes that result

in exploitation of public procurements by suppliers or public officials
significantly affect the public’s overall confidence in that transit agency’s
ability to safeguard its stakeholder’s investments (i.e., passengers, funding
partners, local community, and other vested parties.)

Opportunity to Participate — While a recipient’s primary goal is to obtain the
best buy for its transit agency, the supplier community has an expectation
that opportunities to compete for government contracts are made available
through full and open competition. While a recipient’s primary goal is always
the best buy, not every offeror has a vested right to participate in or a vested

profit interest in a particular procurement. Every offeror does, however,
have a right to fair dealing during the solicitation and selection process.
Recipients should treat all potential offerors as fairly as possible.

2.5 Restraints on Competition

The Uniform Guidance (Super Circular) prohibits solicitations that contain
features that unduly restrict competition. FTA recipients are prohibited
from using FTA assistance to support an exclusionary or discriminatory
specification. See FTA’s enabling legislation at 49 U.S.C. § 5325(h), FTA
Circular 4220.1F, Chapter VI, paragraph 2.a. (4) — Prohibitions, and C.F.R. §
200.319, Competition.

Since a major goal of procurement planning is to maximize competition,
the following situations usually are considered impermissibly restrictive of
competition:

* Unreasonable requirements placed on firms in order for them to qualify to

do business;
* Unnecessary experience and excessive bonding requirements;

* Noncompetitive pricing practices between firms or between affiliated
companies;

* Noncompetitive awards to any person or firm on a retainer contract;
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* Restrictive use of brand name products;
* In-State or local geographic preferences;
* Organizational conflicts of interest; and/or

* Any arbitrary action in the procurement process.

The Federal government does, however, acknowledge that there are certain
circumstances in which recipients are permitted to conduct procurements
without providing for full and open competition. The use of generally accepted
noncompetitive procurement methods are more fully discussed in Section 2.8
(Other Than Full and Open Competition). The more common practices that
restrain competition are discussed in detail below.

2.5.1 Brand Names

Recipients are permitted to use brand names in specifications when it is
impractical or uneconomical to provide a clear and accurate description of
the technical requirements of the property being acquired. Where brand
names are included in the specifications, FTA requires that an “or equal”
provision be included as well. In these instances, the specifications must also
include the salient characteristics of each named brand that offerors must
provide. See FTA Circular 4220.1F, Chapter VI, paragraph 2.a. (3) — Brand
Name or Equal.

FTA recognizes that there are situations in which a recipient is locked into a
specific named brand product, and, therefore, not able to accept “an equal”
substitute. Not all of these situations result in a non-competitive procurement.
It is conceivable that multiple offerors can provide the same brand name
product. Where competition exists, the recipient is permitted to proceed
without processing the procurement as a sole source. In instances where the
naming of brand products results in a restraint on competition, the recipient
must process the procurement as a sole source (non-competitive) procurement
action through the proper approving officials within the recipient’s organization
prior to release of the solicitation.
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2.5.2 Geographic Restrictions

With limited exceptions, recipients are not permitted to specify in-State

or local geographical preferences, or evaluate bids or proposals in light

of in-State or local geographic preferences even if those preferences are
imposed by State or local laws or regulations. Additionally, FTA prohibits
recipients limiting its bus purchase solicitations to in-State dealers. See FTA
Circular 4220.1F, Chapter VI, paragraph 2.a. (g) — In-State or Local Geographic
Restrictions, and 49 U.S.C. § 5325(I).

The prohibition against geographic preferences as stated in FTA Circular 4220.1F
is based upon the Uniform Guidance, 2 C.F.R. § 200.319(b), whereby recipients
are prohibited from using in-state or local geographic preferences in the
evaluation of bids or proposals. This prohibition extends to the use of geographic
hiring preferences in contracts. There are, however, several exceptions expressly
mandated or encouraged by Federal law, which include the following:

* Architectural Engineering (A&E) Services — Geographic location may be a
selection criterion if an appropriate number of qualified firms are eligible to
compete for the contract in view of the nature and size of the project.

* Licensing — A State may enforce its licensing requirements, provided that
those State requirements do not conflict with Federal law.

* Major Disaster or Emergency Relief — Federal assistance awarded under the
Stafford Act, 42 U.S.C. § 5150, to support contracts and agreements for
debris clearance, distribution of supplies, reconstruction, and other major
disaster or emergency assistance activities permits a preference, to the
extent feasible and practicable, for organizations, firms, and individuals
residing or doing business primarily in the area affected by a declared major
disaster or emergency.

* Construction Hiring Preferences — For construction contracts advertised
or awarded in FY 2015 and 2016, FTA recipients may use in-state or
local geographic preferences for construction labor hiring under certain
conditions. Recipients must certify the following prior to using a hiring
preference for construction projects:

- Except with respect to apprentices or trainees, a pool of readily available
but unemployed individuals possessing the knowledge, skill, and ability to
perform the work that the third party contract requires resides in the
jurisdiction where the work will be performed;

- The recipient will include appropriate provisions in its bid document
ensuring that its third party contractor(s) do not displace any of its
existing employees in order to satisfy such hiring preference; and

FEDERAL TRANSIT ADMINISTRATION 24



SECTION 2: PLANNING

- Any increase in the cost of labor, training, or delays resulting from the use
of such hiring preference does not delay or displace any transportation
project in the applicable Statewide Transportation Improvement Program
or Transportation Improvement Program.

Recipients are advised to periodically check FTA’s website regarding updates to
contracting initiatives, including geographic preferences at the United States
Department of Transportation Extension of Contracting Initiative Pilot Program
website.

2.6 Organizational Conflicts of Interest

Engaging in practices that result in organizational conflicts of interest is
prohibited. See 2 C.F.R. § 200.112, Conflict of interest, and FTA Circular
4220.1F, Chapter VI, paragraph 2.a. (h) - Organizational Conflict of Interest.

Every citizen is entitled to have confidence in the integrity of government.
Therefore, when using public funds for the purchase of goods or services,
each FTA grant recipient must avoid taking any action that might result in or
create the appearance of organizational conflict of interest. Each recipient’s
written code or standards of conduct must include procedures for identifying
and preventing real and apparent organizational conflicts of interest. Avoiding
conflicts of interest through the implementation of written standards of
conduct benefits the recipient in many ways and leads to a more efficient

and credible organization. On the other hand, failure to deal with conflicts
may not only adversely impact a specific project but it may also jeopardize

the recipient’s ability to receive or retain Federal funds. When determining
whether an apparent conflict of interest exists, the recipient should utilize the
“reasonableness” standard, i.e., would a reasonable person with all the material facts
believe there appears to be a conflict?

An organizational conflict of interest occurs where a contractor is unable, or
potentially unable, to render impartial assistance or advice to the recipient due
to activities, relationships, contracts, or circumstances which may impair the
contractor’s objectivity; or a contractor has an unfair competitive advantage.
Organizational conflicts of interest can cause two distinct problems: bias and
unfair competitive advantage.

* Bias arises when a contractor is placed in a situation in which it may have
an incentive to distort its advice or decisions. Whenever the recipient is
awarding a contract that involves the rendering of advice, the recipient must
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