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THE FATHER OF MACHINE LEARNING /Al — ALAN TURING

~lZbpropose to consider /.

the question, 'Can
machines think?’

| ~Alan Turing ~
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“GOOD MORNING, GARY! WOULD YOU LIKE TO PLAY A GAME?”




» Interrogator is separated from a person
and a computer and asks questions; goal of
the “test” is whether the interrogator can
correctly identify which is the human and
which is the machine.

 Turing predicted that in about fifty years
(2000!), the average interrogator will not
have more than a 70 percent change of
making the correct identification after five
minutes of questioning.



 How Have Lawyers Already Used AI?
o Legal research using search terms
o e-discovery document management

o Litigation risk/jury selection

o Locating “hot docs” and organizing
witness testimony




* Accuracy

» Efficiencies

ADVANTAGES/ (but see
DISADVANTAGES OF “accuracy”
USING AI IN LEGAL bullet point)
PRACTICE

» Improved access
to Justice

» Allows attorneys to
focus on more

sophisticated legal
1ssues
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ADVANTAGES/

DISADVANTAGES OF
USING AI IN
LEGAL PRACTICE
* Biases of machine learning

 Data security concerns metiets o DA
* Moral Judgments - - === - - - o




“« State actions; as many as

30 states have issued
formal guidance, with
more on the way




MODEL RULES OF
PROFESSIONAL
CONDUCT — RULE 1.1

Competence

“A lawyer shall provide competent representation to a
client. Competent representation requires legal
knowledge, skill, thoroughness and preparation
easonably necessary for the representation.”

OMMENT 8 to RULE 1.1 (adopted 2012)

“To maintain the requisite knowledge and skill, a lawyer
should keep abreast of changes in the law and its practice,
including the benefits and risks associated with relevant
technology.”




Mlchlgan Standlng eon
Professional and J ud1c1al Ethlcs
Opin. No. JI-155 (10-27-23).




the Al tool

® But “competent legal service” may a 2quire awareness of and use of

different Al tools







COMMUNICATIONS

* “(a) A lawyer shall... reasonably consult
with the client about the means by which

MODEL the client’s objectives are to be

accomplished.”

RULES OF  Informed consent includes Confidentiality
PROFESSIONAL If the tool is self-generating, Client

CONDUCT — information will be used/available to

benefit future users, which may include

RULE 1.4 adversaries and competitors.




tool, or

"
’ ”

tion

* Disclosure 1ey’s exercise of

professional judgment v. use ools (jury selection, claim evaluation)
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‘questions
tions

Should this be standard
engagement letter communication
in any matters involving
litigation?




« WIill the rules governing the
reasonableness of an attorney’s fee
implicate the use (or non-use) of
Al technologies?

» Factors involved in determining
the reasonableness of a fee:s



« Overhe \aintaining” a legal

practice?

® Billing for attorney training is generally not permissible
@
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MODEL RULES..O.F ....... -
PROFESSIONAL CONDUCT =l
RULE 1.6

Confidentiality of Information

* 1.6(c): “A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.”

« Harder principle to grasp in the context of Al. It involves coordination with and
supervision of third-party vendors assisting with the management and analysis of client
data.



* Disclosure f dver ent; attorneys should be

aware of inadvertent disclosure, even inside a law firm (“closed” Al tool)

%




CTICESPOINTERSY 1 168




--'t1tle from

“Assistance”.
 Amendment intended to clarify that
 the rule covers non- lawyer, human




RULE 5.3 TEXT

With respect to a nonlawyer employed or retained by or associated with a lawyer:

a)

b)

a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make
reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that the person's conduct is compatible with the
professional obligations of the lawyer;

a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the
professional obligations of the lawyer;
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MODEL RULES OF PROFESSIONAL CONDUCT — RULE 5.5

Unauthorized Practice of Law

“(b) A lawyer who is not admitted to practice in this jurisdiction
shall not:

(1) except as authorized by these Rules or other law, establish an
office or other systematic and continuous presence in this
jurisdiction for the practice of law; or

) hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.”







WHETHERMUSING Al AMOUNTS TO THE
UNAUTHORIZED PRACTICE OF LAW

 Lolav. Skadden, Arps, 620 Fed. Appx. 37 (2d Cir. 2015)

o Contract attorney’s claim for overtime under the Fair Labor
Standards Act for document review tasks

o Appellate court reverses trial court, holding that the “practice of
law” reflects, at least in part, “the exercise of at least a modicum of
independent legal judgment.” Id. at

o Remanded matter to trial court to determine whether the
document review services were those that a machine could have
provided.



WHETHER USING Al AMOUNTS TO THE
UNAUTHORIZED PRACTICE OF LAW

. Janson v. LegalZoom.com, Inc., 802 F.Supp.2d 1053
(W.D. Mo. 2011)

o Selling general instructions to accompany blank forms over the
internet would NOT be engaging in the unauthorized practice of
law.

o However, LegalZoom’s services went beyond that because of the
role human employees play in providing the customer
assistance at numerous stages of the process.

o Where is the line to determine whether a machine is replacing
human judgment?



« Yamane, Nicole, “Artificial Intelligence in the Legal Field and the

Indispensable Human Element Legal Ethics Demands,” 33 Georgetown
" Journal of Legal Ethics 877 (2020)
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