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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
No. 0:23-cv-61890-SMITH
STATE OF FLORIDA,
Plaintiff,
V.
PETE BUTTIGIEG, et al.,

Defendants.

/

PROPOSED INTERVENORS’ COMBINED (1) OPPOSITION TO PLAINTIFF
FLORIDA’S MOTION FOR SUMMARY JUDGMENT UNDER FRCP 56, AND (2)
CROSS-MOTION FOR A DISMISSAL OF FLORIDA’S CLAIMS UNDER FRCP 12(b)(6)
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In the hope that this Court grants their pending joint motion to intervene as defendants,
the Amalgamated Transit Union International (“ATU”) and the Transport Workers Union of
America (“TWU?”) hereby tender this combined opposition brief and cross-motion for dismissal
for the Court’s acceptance and consideration.! And, as committed to in their joint motion to
intervene, ATU and TWU have tendered this submission by the same December 15, 2023
briefing deadline applicable to the current defendants’ combined opposition brief and dispositive
motion. However, should intervention be denied, ATU and TWU respectfully request that the
Court treat this submission as an amicus brief in support of the current defendants’ combined
opposition brief and dispositive motion filed today.

INTRODUCTION AND SUMMARY OF ARGUMENT

Florida’s summary judgment motion begins with the provocative assertion that the
Defendant United States Department of Labor (“DOL”) has delivered an “ultimatum” to Florida
that unless it “waive[s] the requirements of” a recently enacted state law (SB 256) adopting
“several reasonable reforms to the [existing public sector] collective bargaining process” in
Florida, the State will “lose nearly $800 million in federal funding.” See Fla. SJ Mot. at 1. But
this provocative assertion is misleading in two respects that bear emphasis upfront.

First, the DOL’s so-called “ultimatum” to Florida is not that the State must “waive the
requirements of” SB 256 in foto to obtain the desired federal funding. Rather, the DOL’s
position is that the State must waive certain requirements of SB 256 (which are expressly made

waivable by SB 256) that otherwise would apply to a relatively small proportion of unionized

! The opposition portion of this submission is directed to Plaintiff Florida’s motion for a
preliminary injunction docketed at ECF No. 6, which under this Court’s scheduling order
docketed at ECF No. 11 has been converted into a summary judgment motion. For clarity’s sake,
all citations herein to Florida’s converted motion will be identified as “Fla. SJ Mot. at  .”
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public employees in Florida—namely, unionized public transit employees—who are afforded
specific legal rights and protections under a federal statutory provision known as “§ 13(c)” which
conditions federal ¢transit funding on compliance with certain express statutory dictates,
including the focus of this case, the dictate in § 13(c)(2) that the collective bargaining rights of
public transit employees be continued. That being so, the outcome of this case will in no way
impact Florida’s ability, without loss of federal funding, to apply all of SB 256’s requirements to
all other unionized public employees within the State who fall within SB 256’s sweep.

Second, Florida’s portrayal of SB 256’s provisions as “reasonable reforms to the [existing
public sector] collective bargaining process” in Florida is highly dubious and self-serving. On its
face, SB 256 targets and disadvantages only certain disfavored public sector unions and their
employee members, while explicitly exempting identically-situated public sector unions
representing law enforcement officers, correctional officers, correctional probation officers, and
firefighters from the law’s most far-reaching and disadvantageous requirements. See Fla. Stat.
§§ 447.303(2)(a); 447.305(9). No legislative measure genuinely aimed at “reforming” the
existing public sector collective bargaining process in Florida would play favorites in such an
arbitrary and blatantly political manner.

Florida’s principal legal claim in this case is that the DOL’s so-called “ultimatum” to the
State is “unlawful” because the federal statutory provision invoked by the DOL in delivering that
“ultimatum”—§ 13(¢)(2) conditioning federal transit funding on the continuation of collective
bargaining rights—is so “hopelessly ambiguous” that a State cannot possibly ascertain what is
required of it to secure such funding, thereby rendering § 13(c)(2) unconstitutional under the

Spending Clause on the reasoning recently articulated and applied in West Virginia v. Dep’t of
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Treasury, 59 F.4th 1124 (11th Cir. 2023). See Fla. SJ Mot. at 1, 9-14.2 This constitutional claim
is nothing short of breathtaking, given that § 13(c)(2) was enacted in 1964 and reenacted in 1991
and has never been challenged on this basis. Unsurprisingly, the claim is meritless from start to
finish, as we develop more fully in Argument Section I below.

To start with, quite remarkably given its breathtaking nature, Florida’s assertion that
§ 13(c)(2) is “hopelessly ambiguous™ is unaccompanied by any analysis of that provision’s text
and legislative history. Instead, Florida’s assertion rests entirely on an abbreviated and largely
conclusory discussion of a state court decision and two federal district court decisions that
Florida contends conclusively establish the existence of such hopeless ambiguity. See id. at 1-2,
10, 11-12. Florida’s exclusive reliance on these three decisions is badly misplaced and
unavailing for two separate reasons.

First, while focusing on these three decisions, Florida largely ignores the only federal
appellate court decision on the books dealing with the proper interpretation and application of

§ 13(c)(2)—namely, the D.C. Circuit’s decision in ATU v. Donovan, 767 F.2d 939 (D. C. Cir.

1985). And, to the limited extent Florida treats with ATU v. Donovan, its treatment is so

distorted and incomplete that it appears purposely calculated to obscure that appellate decision’s
damaging (if not fatal) impact on Florida’s constitutional claim.
Second, Florida’s cited state court decision and two federal district court decisions get the

State nowhere even taken in isolation. As it does regarding the ATU v. Donovan decision,

2 There is loose language in Florida’s motion suggesting that all of § 13(c) is unconstitutional
such that Defendants should be enjoined from enforcing § 13(c) in foto, see e.g. Fla. SJ Mot. at 9
(section title); id. at 17 (request for relief in the motion’s conclusion). But Florida provides no
caselaw or other support for this result; and, indeed, tacitly concedes the constitutionality of the
requirement in § 13(c)(1) that rights under existing collective bargaining agreements be
preserved as a condition for federal funding by explicitly stating that Florida “does not contest”
that prior waivers granted by PERC were “necessary to comply with” § 13(c)(1). Id. at 7.
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Florida distorts the state court decision and one of the two federal district court decisions.

Indeed, like ATU v. Donovan, the state court decision, properly read, is directly at odds with

Florida’s position that § 13(c)(2) is “hopelessly ambiguous.”

To be sure, Florida is correct that in the cited federal district court decision out of
California, the district court held that § 13(c)(2) is “ambiguous,” such that it reasonably can be
interpreted as conditioning federal transit funding on a State refraining from taking the drastic
step of “ending” the process of collective bargaining between public transit bodies and public
transit unions altogether, or the less drastic step of modifying (or “reform[ing]” as Florida would
have it) that process in a manner that “diminish[es]” rather than extinguishes the collective
bargaining rights of public transit employees. See Fl. SJ Mot. at 10, 11-12. But Florida fails to
disclose that this decision currently is being challenged in the Ninth Circuit in separate
consolidated appeals brought by ATU and the DOL. See 9th Cir. Appeal Nos. 23-15503 & 23-
15617.% And under the analysis of § 13(c)(2)’s text and legislative history set out in detail in

ATU’s opening appellate brief, see Appeal No. 23-15503, ECF No. 10 at 23-53, and in

abbreviated summary form infra pp. 14-17, the California district court’s “ambiguity” finding is
plainly wrong and cannot stand. That is so because § 13(c)(2)’s text and legislative history
firmly establish without any ambiguity whatsoever that Congress intended in that provision to
condition federal transit funding on the States refraining from diminishing the collective
bargaining rights of public transit employees in any manner, rather than merely refraining from

extinguishing those rights altogether.

3 Those consolidated appeals will be fully briefed as of December 18, 2023, and based on court
notices recently sent to appellate counsel, oral argument is likely to occur in April of 2024.
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In sum, contrary to Florida’s cursory and rather tepid assertion that the Eleventh Circuit’s
decision in West Virginia “is instructive,” see Fla. SJ Mot. at 13, the statutory circumstances
underlying that decision could not be more different than the statutory circumstances here. Here,
there undeniably is an “ascertainab[le] principle” (West Virginia, 59 F.4th at 1141) in § 13(c)(2)
for the DOL to apply in approving or disapproving federal transit funding applications—namely,
the principle that such approval may not lawfully be given if the State enacts a law diminishing
the collective bargaining rights of public transit employees in any manner. Conversely, in West
Virginia, it is an understatement to say that the statutory condition barring the States from using
Rescue Plan funds to either directly or indirectly offset a reduction in their net tax revenues was
shrouded in a dense “fog” as the Eleventh Circuit colorfully put it. See id. at 1145. Moreover,
the Eleventh Circuit made much of the fact that this statutory condition impacted “each state’s
entire budget and every single one of its taxes,” see id. at 1145, whereas § 13(c)(2)’s scope is far
less sweeping.

Florida also asserts the backup claim that the DOL’s so-called “ultimatum” to the State is
“contrary to law” under the Administrative Procedure Act (“APA”) because even if § 13(c)(2)
embodies the ascertainable principle that the DOL may not approve a federal funding application
if a state law diminishes the collective bargaining rights of public transit employees in any
manner, “SB 256 does not even diminish collective bargaining rights” in violation of that
principle. See Fla. SJ Mot. at 15. But as we develop more fully in Argument Section II below,
Florida’s APA claim fares no better than its constitutional claim. SB 256’s prohibition on dues-
checkoff undeniably diminishes a collective bargaining right in violation of § 13(c)(2)’s

condition on federal transit funding on a straightforward application of the D.C. Circuit’s
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decision in ATU v. Donovan, and SB 256’s annual renewal-and-recertification process does

likewise on a similar legal analysis.

BACKGROUND

1. Statutory Background

The public transit employees that the Proposed Intervenors represent are afforded specific
legal rights and protections under a provision in a federal Spending Clause statute that is
commonly referred to in the caselaw as § 13(c), and that is codified as amended at 49 U.S.C.

§ 5333(b). Section 13(c), aptly titled “Employee protective arrangements,” begins by stating
that “as a condition of financial [transit] assistance” to state and local transit bodies, “the
interests of [public transit] employees affected by the assistance shall be protected under
arrangements the Secretary of Labor concludes are fair and equitable.” (Emphasis added).
Section 13(c) goes on to state that “[t]he agreement granting the assistance . . . shall specify the
arrangements,” and that those arrangements “shall include provisions that may be necessary for”
protecting six separately-enumerated-by-subsection employee rights and interests. (Emphasis
added). As relevant here, the protected employee rights and interests enumerated in § 13(c)
include “the preservation of rights, privileges, and benefits (including continuation of pension
rights and benefits) under existing collective bargaining agreements or otherwise,” § 13(c)(1),

and “the continuation of collective bargaining rights,” § 13(c)(2).*

* The decades long history of employee protections for transportation workers is set forth in
detail in New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979). The basic elements of
those protections were developed by the Interstate Commerce Commission (“ICC”) for
application in railroad transactions pursuant to the Transportation Act of 1940. Id. at 86-88.
Section 13(c) of the Urban Mass Transportation Act of 1964 (“UMTA”) required that the
protections for transit workers be no less than those developed by the ICC, and added the

§§ 13(c)(1)-(2) requirements (stated in text) for the preservation of rights, privileges and benefits
under existing collective bargaining agreements and for the continuation of collective bargaining
rights because many transit workers would be transitioning from jobs covered by the National
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On its face, § 13(c) contemplates that, in the normal course, state and local transit bodies
applying for federal transit funding and the public transit unions (including ATU and TWU) that
represent those transit bodies’ employees for collective bargaining purposes will negotiate and
consummate what are known as “§ 13(c) agreements” affording covered transit employees the
protections to which they are entitled under § 13(c) as a condition for federal funding. See

generally Jackson Transit Auth. v. Loc. Div. 1285, ATU, 457 U.S. 15, 18-29 (1982). It also

contemplates that if the bargaining parties succeed in consummating a § 13(c) agreement
satisfying each of the statute’s employee-protective conditions, the DOL will issue a certification
of compliance allowing the desired federal funding to flow. Id. at 18-19. On occasions that have
proven rare, however, a state legislature with plenary authority over the conduct of the public
transit bodies operating within its borders will pass a law that, in the affected transit unions’
view, denies the public transit bodies applying for federal funding the ability to provide the
affected transit employees the full measure of protections to which they are entitled under

§ 13(c). In such a case, the affected unions have the right to object to the issuance of a DOL
certification of compliance with § 13(c)’s employee-protective conditions, and if the DOL finds

those objections sufficient, it will deny the funding application unless the state takes remedial

Labor Relations Act to jobs covered by state and local labor relations laws. ATU v. Donovan,
supra, 767 F.2d at 940-42. Those additional §§ 13(c)(1)-(2) requirements were later mandated
for the protective conditions imposed when Amtrak was created in the Rail Passenger Service
Act (“RPSA”). New York Dock Ry., 609 F.2d at 89. In 1976, Congress amended the Interstate
Commerce Act to require conditions that are no less protective of workers than those previously
imposed by the ICC, and those required by the RPSA. Id. at 90. When Congress reenacted the
UMTA in 1991 as the Federal Transit Act, Pub. Law 102-240, it left § 13(c)’s requirements intact
and recodified § 13(c) at 49 U.S.C. § 5333(b). Finally, in 2005, Congress added subsections (4)
and (5) to 49 U.S.C. § 5333(b) concerning certain types of projects, while again leaving § 13(c)’s
requirements intact. Pub. Law 109-59.
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measures to address the unions’ objections. These measures would include waiving the
offending provisions of the state law, as provided for in SB 256. See Fla. Stat. § 447.207(12).

2. The Instant Dispute

This lawsuit arises out of Florida’s enactment of SB 256 and the actions and positions
subsequently taken by the DOL and the Florida Public Employee Relations Commission
(“PERC”) based on that enactment.

As outlined in Florida’s Complaint and its summary judgment motion, SB 256 makes
several modifications to the collective bargaining process governing the relationship between
public sector employers and public sector unions in Florida, including public sector transit
unions but excluding (for the most part) the various other public sector unions identified above.
These modifications include: (i) a prohibition on dues check-off provisions in collective
bargaining agreements, under which public sector employers can agree to deduct union dues and
uniform assessments from the salaries of the public sector employees covered by those
agreements upon each individual employee’s express written authorization of such deductions,
see Fla. Stat. § 447.303(1); and (i1) a byzantine annual renewal-and-recertification application
process under which a covered public sector union may have its certifications revoked for an
inaccuracy in its application and, moreover, must petition PERC for a “recertification” of its
right to continue as the lawful exclusive bargaining representative of the employees it currently
represents if the union is unable to show that a supermajority (60%) of those employees are dues-

paying members of the union, see Fla. Stat. § 447.305.

The instant matter came to a head based on events occurring between July and September
of this year. On August 4, the DOL wrote a letter to a Florida grant applicant (Broward County)

reaffirming and further explaining its previously-stated public position that the foregoing



Case 0:23-cv-61890-RS Document 20 Entered on FLSD Docket 12/18/2023 Page 10 of 22

modifications in the collective bargaining process diminished the collective bargaining rights of
union-represented transit employees, thereby precluding the DOL from certifying compliance
with § 13(c)(2)’s continuation-of-collective-bargaining-rights condition absent a waiver of those
rights-diminishing modifications that extended beyond the strict time limits of prior waivers that
had been granted by PERC. See ECF No. 1-3. As previously noted, SB 256 expressly
authorizes PERC to “waive” the statute’s rights-diminishing provisions “to the extent necessary
for the public employer to comply with the requirements of [§ 13(c)].” See Fla. Stat.

§ 447.207(12). DOL had sent a similar letter to Miami-Dade County on July 19.

On August 31, PERC issued a decision involving the Broward County funding
application in which it questioned the DOL’s interpretation of § 13(c)(2) but nevertheless granted
a non-time-limited extended waiver to Broward County, citing the “financial hardship” that
Broward County and other Florida transit bodies would otherwise suffer “given DOL’s refusal to
certify various pending federal grants absent an extended waiver.” See ECF No. 1-4 at Page 12.
Importantly, PERC declared that this non-time-limited extended waiver “shall immediately
expire upon any final decision of DOL or a court of competent jurisdiction declaring that the
above-stated [SB 256 rights-diminishing] provisions do not violate the protections imposed by
[§ 13(c)], or if Congress changes the effect of that law.” Id. at Page 13. PERC made a similar
determination with respect to Miami-Dade County on September 29, and has granted conditional
waivers to other Florida transit bodies as well. See Fla. SJ Mot. at 8.

As foreshadowed by PERC’s decisions, see ECF No. 1-4 at Page 13 n.6, Florida brought
this lawsuit seeking to enjoin the DOL from adhering to and acting on the position taken in its

letters to Broward and Miami-Dade Counties. As set out above, Florida claims that the DOL’s
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position is “unlawful” primarily on constitutional grounds, but also on APA grounds. We
address both claims below and show that neither has a stitch of legal merit.
ARGUMENT

L FLORIDA’S CONSTITUTIONAL CLAIM FAILS AS A MATTER OF LAW

In the West Virginia case, the Eleventh Circuit explained that a condition on federal
funding imposed by a federal Spending Clause statute is unconstitutional if that condition is so
ambiguous that the State “is unable to ascertain what is expected of it,” and the West Virginia
court dubbed this the “ascertainability principle” for short. See 59 F.4th at 1140-41 (cleaned up).
According to Florida, § 13(c)(2) violates this “ascertainability principle” and is unconstitutional
because § 13(c)(2) is so “hopelessly ambiguous,” Fla. SJ Mot. at 10, that it is impossible to
ascertain what that provision requires the States to do (and refrain from doing) to secure federal
transit funding. Florida could not be more wrong.

Florida’s constitutional claim is breathtaking, given that § 13(c)(2) was enacted in 1964
and reenacted in /1991 and has never been challenged on this basis. In advancing such a
breathtaking claim based on an assertion of hopeless ambiguity, one might reasonably expect a
plaintiff to engage in a detailed analysis of the statute’s text and its legislative history. But
Florida does nothing of the kind in its summary judgment motion. Instead, Florida’s rests its
assertion of hopeless ambiguity entirely on an abbreviated and largely conclusory discussion of a
state court decision and two federal district court decisions that Florida contends conclusively
establish the existence of such ambiguity. See id. at 1-2, 10, 11-12. Florida’s exclusive reliance
on these three decisions is badly misplaced and unavailing for two separate reasons.

First, while focusing on these three decisions, Florida largely ignores ATU v. Donovan,

supra, which is the only federal appellate court decision on the books dealing with the proper

10
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interpretation and application of § 13(c)(2). And, to the limited extent Florida treats with ATU v.
Donovan, its treatment is so distorted and incomplete as to appear purposely calculated to
obscure that appellate decision’s damaging (if not fatal) impact on Florida’s constitutional claim.

In its first mention of ATU v. Donovan, Florida points to the Reagan Administration

DOL’s argument in ATU v. Donovan that § 13(c)’s “fair and equitable” language confers such

broad discretion on the DOL and is so imprecise that the DOL’s decision whether to
approve/certify a federal transit funding application is not subject to judicial review. See FI. SJ
Mot. at 11 (citing 767 F.2d at 944). But Florida fails to acknowledge the fact that the ATU v.
Donovan court squarely rejected this argument, concluding that § 13(c)’s “express
requirements”—including § 13(c)(2)—were mandatory, not discretionary, and that they provide
“clear guidelines” for determining whether DOL approval/certification of a federal transit
funding application may lawfully be given. See 767 F.2d at 945-46 (emphasis added).
Accordingly, the requirements of §§ 13(c)(1)-(6), now codified at §§ 5333(b)(2)(A)-(F), which

Florida’s proposed order bafflingly seeks to enjoin the enforcement of in toto, have been found

by the ATU v. Donovan court to serve as exactly the guidelines which make the requirements of

§ 13(c) “ascertainable.”

In its only other mention of ATU v. Donovan, Florida asserts that ATU v. Donovan stands

for the proposition that § 13(c)(2) “lacks clarity” because the phrase “collective bargaining” as
used therein “is susceptible to multiple interpretations.” See FI. SJ Mot. at 12. This is another
outright distortion of the D.C. Circuit’s decision. In reality, what the D.C. Circuit had to say on
this subject was as follows: (a) in enacting § 13(c) in 1964, Congress “incorporat[ed] within the
statute the commonly understood meaning of ‘collective bargaining’,” which was “universally

understood to require” good faith negotiations, to a point of impasse if necessary, over a broad

11
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range of issues (including, e.g., wages and hours) commonly referred to as “mandatory” subjects
of bargaining; (b) “[t]hese precepts have long been the bedrock of collective bargaining in the
federally-regulated private sector”; and (c) “[likewise], the foregoing principles have provided
the common denominator of the public sector collective bargaining schemes enacted by the
states” as well (including Florida). See 767 F.2d at 949 & n.10 (emphasis added). In short, in

this second respect as well, ATU v. Donovan is directly at odds with the position underlying

Florida’s claim that § 13(c)(2) is unconstitutional under the Spending Clause.’
Second, Florida’s cited state court decision and two federal district court decisions get the

State nowhere even taken in isolation. As it does regarding ATU v. Donovan, Florida distorts the

cited state court decision and one of the two federal district court decisions. Indeed, like ATU v.
Donovan, the state court decision, properly read, is directly at odds with Florida’s position that
§ 13(c)(2) is “hopelessly ambiguous,” so we start there.

The issue presented in that state court case was whether in enacting a statute “for the
purpose of converting New Jersey’s mass-transit system from one of private enterprise to one
owned and operated by the State,” the New Jersey Legislature had intended to preserve the
collective bargaining rights of those private sector transit employees who were on account of that
conversion set to become public sector transit employees—including, as most relevant here, the
right to bargain collectively over the “mandatory” subject of dues-checkoff. See Matter of New

Jersey Transit Bus Operations, 592 A.2d 547, 548, 554 (N.J. 1991). In answering this question

in the affirmative, the New Jersey Supreme Court found that the apparent “congressional intent”

and “goal” behind § 13(c) was to require the States “to preserve the collective bargaining rights

> As we show infra p. 18, ATU v. Donovan also is directly at odds with Florida’s position that SB
256’s prohibition on dues-checkoff does not diminish collective bargaining rights in violation of
§ 13(c)(2)’s condition on federal transit funding.

12



Case 0:23-cv-61890-RS Document 20 Entered on FLSD Docket 12/18/2023 Page 14 of 22

of these [previously private and now public] employees” as a condition for federal funding, id. at
555, and that the New Jersey legislators’ “cognizance” of that condition on federal funding
“indicates that they must have been aware of the need to protect the prior labor relation rights of
these employees and that they obviously had this in mind when they passed the Act,” id. at 559.
These judicial findings are flatly inconsistent with the notion that § 13(c) is “hopelessly
ambiguous,” and certainly in no way supportive of that notion.

In arguing otherwise, Florida’s seizes on language in the New Jersey Supreme Court’s
decision which Florida describes as “lament[ing]” the perceived lack of guidance in § 13(c)’s

299

legislative history (and in other sources) regarding “‘precisely at what point’” a particular state
law runs afoul of § 13(c)’s general requirement that collective bargaining rights be preserved as a
condition for federal funding. See Fl. SJ Mot. at 10, 13. We respectfully submit that any such
“lament” is wholly unwarranted, especially when it comes to § 13(c)’s especially clear and
illuminating legislative history. See infra pp. 16-17. But even if not, the West Virginia decision
invoked by Florida makes it abundantly clear that a Spending Clause condition on federal
funding stated in general terms is perfectly constitutional “even if it [does] not ‘specifically

identify and proscribe in advance every conceivable state action that would be improper.”” 59

F.4th at 1142 (quoting Benning v. Georgia, 391 F.3d 1299, 1306 (11th Cir. 2004)).

As for the cited federal district court decision in City of Macon v. Marshall, 439 F. Supp.

1209 (M.D. Ga. 1977), see FI. SJ Mot. at 10, we confess to great difficulty in parsing the court’s
opinion. But we can say with certainty that there is nothing in that opinion remotely to support
Florida’s bald assertion that the court rested its holding of non-reviewability on the proposition
that § 13(c)(2) is “hopelessly ambiguous” or “devoid of” ascertainable “content.” In any event,

that proposition flies in the face of reality and the appellate decision in ATU v. Donovan.

13
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To be sure, Florida is correct that in the cited federal district court decision out of
California, the district court held that § 13(c)(2) is “ambiguous,” such that it reasonably can be
interpreted as conditioning federal transit funding on a State refraining from taking the drastic
step of “ending” the process of collective bargaining between public transit bodies and public
transit unions altogether, or the less drastic step of modifying that process in a manner that
“diminish[es]” rather than extinguishes the collective bargaining rights of public transit
employees. See FI. SJ Mot. at 10, 11-12. But as previously noted, ATU and the DOL have
appealed that recent decision to the Ninth Circuit. And under the analysis of § 13(c)(2)’s text and
legislative history set out in detail in ATU’s opening brief on appeal, see Appeal No. 23-15503,
ECF No. 10 at 23-53, the district court’s ambiguity finding is plainly wrong and cannot stand.

Because page limitations preclude us from replicating this detailed appellate showing in
this submission, we endeavor as best we can to distill its essence below.®

As Florida correctly observes, see Fla. SJ Mot. at 11, the California district court rested
its ambiguity finding almost entirely on the 1964 Congress’ use of the word “continuation” in

§ 13(c)(2). But that near singular focus on the word “continuation” impermissibly ignores the

historical context in which § 13(c)(2) was enacted. See United States v. Hansen, 143 S.Ct. 1932,
1942 (2023) (“When words have several plausible definitions, context differentiates among

them.”). As the Supreme Court made clear in Jackson Transit, supra, § 13(c)’s animating

historical purpose was to “protect” and “preserv[e]” the “collective-bargaining rights” (plural) of

unionized transit employees as a condition for providing federal transit funding to state and local

¢ For the Court’s convenience, however, we do include as an Exhibit to this submission the
Statutory Addendum filed by ATU in the Ninth Circuit, which contains both the full text of

§ 13(c) and all the legislative history materials referenced in our distillation of ATU’s appellate
showing. Citations herein to that Statutory Addendum are identified as “SA .

14
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transit bodies that would otherwise be under no obligation to continue those “collective-
bargaining rights.” See 457 U.S. at 17, 27-28. And as the D.C. Circuit’s decision in ATU v.
Donovan makes equally clear, the 1964 Congress that enacted § 13(c) had a clear and firm
understanding that the term “collective bargaining rights” (plural) as used in § 13(c)(2) entailed a
panoply of rights to bargain over a broad range of subjects commonly known as “mandatory”
subjects of bargaining, see supra pp. 11-12, as distinct from a singular undifferentiated right to
engage in “the process” of collective bargaining in some form or another.

Against this historical background—and from a pure textual analysis standpoint that puts
§ 13(c)(2)’s legislative history aside for the moment—the proper focus in determining the intent
behind § 13(c)(2) is the 1964 Congress’ usage of the plural phrase “collective bargaining rights”
as that phrase was commonly understood at the time. For that usage clearly and unambiguously
bespeaks a congressional intent that state and local transit bodies continue undiminished the full
panoply of transit employee rights to bargain collectively over a// “mandatory” subjects of
bargaining as a condition for federal transit funding.

Indeed, against this historical background, a reading of § 13(c)(2) under which a State is
obligated to do nothing more than refrain from “ending” the process of collective bargaining as a
condition for federal transit funding is beyond implausible. Under such a reading, a State would
be free to diminish “the collective bargaining rights” (plural) of public transit workers over time
in whatever baby steps or giant leaps the State desires, so long as the State put the brakes on at
some point before completely extinguishing those rights. That plainly was not the limited scope
of Congress’ “Employee protective” (section title) intent in enacting § 13(c) generally and
§ 13(c)(2) in particular. Indeed, if it had been, Congress could have (and most certainly would

have) communicated that severe limitation clearly by providing for something quite different like
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“the continuation of the process of collective bargaining in some form” or “the continuation of
collective bargaining on such terms and conditions as the State shall prescribe.”’

In any event, any arguable textual ambiguity on this point is eradicated by § 13(c)(2)’s

exceptionally clear and illuminating legislative history. In Jackson Transit and ATU v. Donovan,

the Supreme Court and the D.C. Circuit, respectively, recognized that Senator Morse of Oregon
was one of the chief architects of § 13(c), and on that basis attached great weight to his
comments on the Senate floor in support of that provision. See 457 U.S. at 25-28 & nn.8, 10;
767 F.2d at 946, 948-49. Senator’s Morse’s comments regarding § 13(c)(2)’s purpose and intent
could hardly have been any clearer or more illuminating.

Again, page limitations preclude us from reviewing in this space the full sweep of
Senator Morse’s comments, all of which were offered in support of an adopted floor amendment
to language in a reported committee bill that Senator Morse felt afforded no “real protection to
labor” and thus had to be strengthened appreciably. See 109 Cong. Rec. 5675 (SA 12). In
introducing that amendment, Senator Morse began by explaining that its purpose and intent was

99 ¢

to ensure that federal money was not used to “lessen[ ],” “weaken,” or “worsen[ |” “the
collective bargaining rights of existing unions” and the employees they represent. See id. at
5671 (SA 8). In other words, the amendment’s purpose and intent was “to maintain the status
quo” insofar as the existing rights of organized labor was concerned. See id. at 5671-72 (SA 8-

9). While confessing to arguably unnecessary “constant repetition,” Senator Morse went on to

drive home this maintenance-of-the-status-quo point by making the following additional

" More likely, Congress would have adopted rather than rejected substitute bills introduced in
both the Senate and the House providing for the continuation of collective bargaining rights only
to the extent “not inconsistent with State and local laws.” See 109 Cong. Rec. 5680-85 (SA 17-
22) (Senate deliberations); 109 Cong. Rec. 14979-80 (SA 42-43) (House deliberations).
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comments right before the vote approving his amendment was taken and recorded: “[IJn my
judgment, the committee bill did not provide for the status quo of labor relations. If it had
provided for the status quo of labor relations, I would not have been offering an amendment”;
“What the amendment would do, in spite of all the attacks on it, would be to assure that existing
collective bargaining rights would not be taken away from the workers”; “In my judgment, the
Senate should, as a matter of public policy, adopt [my] amendment, underwriting the basic
principle that the Senate does not propose to take away from labor, in the mass transit bill, hard-
earned collective bargaining rights achieved over the years.” See id. at 5675-77 (SA 12-14).

In sum, contrary to Florida’s cursory and rather tepid assertion that the Eleventh Circuit’s
decision in West Virginia “is instructive,” see Fla. SJ Mot. at 13, the statutory circumstances
underlying that decision could not be more different than the statutory circumstances here. Here,
there undeniably is an “ascertainab[le] principle” (West Virginia, 59 F.4th at 1141) in § 13(c)(2)
for the DOL to apply in approving or disapproving federal transit funding applications—namely,
the principle that such approval may not lawfully be given if the State enacts a law diminishing
the collective bargaining rights of public transit employees in any manner. Conversely, in West
Virginia, it is an understatement to say that the statutory condition barring the States from using
Rescue Plan funds to either directly or indirectly offset a reduction in their net tax revenues was
shrouded in a dense “fog” as the Eleventh Circuit colorfully put it, see id. at 1145—a point
driven home by the fact that the Treasury Department felt the need to issue an interim final rule
aimed at clarifying this statutory condition that spanned 72 pages and included 186 footnotes, see
id. at 1133 (citing 86 Fed. Reg. 26786). Moreover, the Eleventh Circuit made much of the fact
that this statutory condition impacted “each state’s entire budget and every single one of its

taxes,” see id. at 1145, whereas § 13(c)(2)’s scope is far less sweeping.
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II. FLORIDA’S APA CLAIM ALSO FAILS AS A MATTER OF LAW

Oddly, Florida begins Argument Section I.B. of its summary judgment motion by
regurgitating its constitutional claim, see Fla. SJ Mot. at 14-15, before pivoting abruptly and
asserting a one paragraph back-up APA claim introduced by the word “Moreover.” That back-
up APA claim is that the DOL’s so-called “ultimatum” to the State is “contrary to law” because
even if § 13(c)(2) embodies the ascertainable principle that the DOL may not approve a federal
funding application if a state law diminishes the collective bargaining rights of public transit
employees in any manner, “SB 256 does not even diminish collective bargaining rights” in
violation of that principle. See id. at 15. This back-up claim is wholly without merit.

As for SB 256’s prohibition on dues-checkoff, see supra p. 8, it is undeniable that the
term “collective bargaining rights” as used in § 13(c)(2) includes the right to bargain collectively
over dues-checkoff (i.e., that dues-checkoff is a “mandatory” subject of bargaining). The federal
labor law in effect at the time of § 13(c)(2)’s enactment in 1964 was clear on this point, see

Bethlehem Steel Co., 136 NLRB 1500, 1501-02 (1962); and the Fifth Circuit has so held in a trio

of decisions that are binding in the Eleventh Circuit under Bonner v. City of Prichard, 661 F.2d

1206, 1207 (11th Cir. 1981) (en banc). See Sweeney & Co. v. NLRB, 437 F.2d 1127, 1134-35

(5th Cir. 1971); NLRB v. J.P. Stevens & Co., 538 F.2d 1152, 1165 (5th Cir. 1976); Axelson, Inc.

v. NLRB, 599 F.2d 91, 94 (5th Cir. 1979). Accordingly, SB 256’s prohibition on dues-checkoff
undeniably diminishes a collective bargaining right in violation of § 13(c)(2)’s condition on
federal transit funding on a straightforward application of the D.C. Circuit’s decision in ATU v.
Donovan, 767 F.2d at 948-53.

A similar legal analysis applies to SB 256’s byzantine annual renewal-and-recertification

process summarized supra p. 8. Under federal labor law in effect at the time of § 13(c)(2)’s
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enactment in 1964 (and still in effect today), when a majority of employees in an appropriate
bargaining “unit” have “designated or selected” a union as their exclusive representative “for the
purposes of collective bargaining,” that employee unit has a continuing right to such collective-
bargaining representation without that employee unit and its chosen union being put to the
considerable burden and expense of having to reaffirm or reprove the union’s continued majority
status on a recurring basis through some form of renewal-and-recertification process, see 29
U.S.C. § 159—much less through an annual renewal-and-recertification process that may require
the employee unit’s chosen union to petition repeatedly for recertification “without regard to the
existence of any evidence that the union has lost its majority status,” see ECF No. 1-3 at Page 5

(DOL letter to Broward County). Accordingly, although neither ATU v. Donovan nor any other

§ 13(c) case is directly-on-point in this regard, SB 256’°s annual renewal-and-recertification
process undeniably diminishes a collective bargaining right in violation of § 13(c)(2)’s condition
on federal transit funding as well.

In arguing otherwise, Florida blithely asserts that both of these putative “reforms” in the
collective bargaining process “impose[] at most only de minimis burdens on employees.” Fla. SJ
Mot. at 15. That assertion is dubious at best,® but has no legal relevance. Section 13(c)(2)
provides in absolute, unqualified terms for “the continuation of collective bargaining rights” as a
condition for federal transit funding; and in line with that statutory text, § 13(c)(2)’s legislative
history manifests a clear congressional intent that to qualify for such funding, state and local

transit bodies are required “to maintain the status quo” insofar as the existing collective

8 See Loc. Jt. Exec. Bd. of Las Vegas v. NLRB, 657 F.3d 865, 875 (9th Cir. 2011) (explaining
that in a so-called “right-to-work state,” which Florida is, “dues are deducted from an employee’s
paycheck only if the employee specifically requests the employer to do so. Dues-checkoff is
thus not a benefit to the union forced upon employees, but rather is a benefit to those employees
who choose to be part of the union and also choose a checkoff.”).
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bargaining rights of public transit employees are concerned. Section 13(c)(2)’s text and

legislative history thus belie any argument that a state law passes muster under § 13(c)(2)

because in the State’s view it diminishes transit employee bargaining rights only a little bit.

CONCLUSION

For the foregoing reasons, Florida’s summary judgment motion should be denied, and the

Proposed Intervenors’ tendered cross-motion to dismiss should be accepted and granted.

Respectfully submitted,

s/ Richard P. Siwica
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49 U.S.C. § 5333 (West) (eff. Oct. 1, 2012)

Labor standards

(b) Employee protective arrangements.--(1) As a condition of financial
assistance under sections 5307-5312, 5316, 5318, 5323(a)(1), 5323(b), 5323(d),
5328, 5337, and 5338(b) of this title, the interests of employees affected by the
assistance shall be protected under arrangements the Secretary of Labor concludes
are fair and equitable. The agreement granting the assistance under sections 5307-
5312, 5316, 5318, 5323(a)(1), 5323(b), 5323(d), 5328, 5337, and 5338(b) shall
specify the arrangements.

(2) Arrangements under this subsection shall include provisions that may be
necessary for--

(A) the preservation of rights, privileges, and benefits (including continuation of
pension rights and benefits) under existing collective bargaining agreements or
otherwise;

(B) the continuation of collective bargaining rights;

(C) the protection of individual employees against a worsening of their positions
related to employment;

(D) assurances of employment to employees of acquired public transportation
systems;

(E) assurances of priority of reemployment of employees whose employment is
ended or who are laid off; and

(F) paid training or retraining programs.
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