




   

 

APTA Legislative Proposal to Protect Safety-Sensitive Data 

 

In the Moving Ahead for Progress in the 21st Century Act (MAP–21), Congress directed the Federal 

Transit Administration (FTA) to establish a comprehensive Public Transportation Safety Program 

that will include implementation of Safety Management Systems (SMS).  SMS is an organized set of 

programs, principles, processes, and procedures for the allocation of resources to achieve the 

condition where risks are identified and managed to acceptable levels of safety.  Safety is the transit 

industry’s most important mission, and APTA has been a leader in developing the standards to fully 

implement SMS across the country.  SMS and other safety programs require the collection and 

analysis of sensitive safety information.  To enable the effectiveness of the program, consistent with 

protections for other modes, APTA urges Congress to protect safety-sensitive transit data from state 

and federal Freedom of Information Act (FOIA) requests and from admissibility into evidence in 

state and federal courts.   

 

Experts agree that in order to best protect the safety and security of public transportation riders, 

transit systems must be able to obtain comprehensive, confidential analyses of accidents without a 

looming threat of exposure to litigation.  It is vitally important that this data not be subject to public 

disclosure in order to enable a strong culture of self-analysis that this program will require.  

Unwarranted exposure to liability and lawsuits would create perverse incentives for transit agencies 

to limit the scope of their SMS programs, ultimately defeating the purpose of the program. 

 

Because of the safety-sensitive nature of the data being collected, it is necessary to safeguard this 

information in federal, state, and local forums.  In its final rule on State Safety Oversight for rail 

fixed guideway systems (49 CFR Part 674), the FTA understood the importance of protecting data 

from public disclosure by stating that transit agencies should be able to prevent investigation reports 

from being introduced in evidence for litigation and that data should not be subject to public 

disclosure requirements.  However, any protections made by administrative rule will not be binding 

as a statute would.  Just as Congress has done for safety data of other modes, protections against 

disclosure in lawsuits or FOIA requests should be made in statute for transit safety data.  This 

protection should also include federal preemption of any state sunshine laws so a safety regime can 

be fully effective.   

 

APTA has drafted proposed legislative language to address these issues.  First, the proposal explicitly 

states that safety data and other information related to the Public Transportation Safety Program are 

not subject to public disclosure by FOIA or state or local sunshine laws.  Second, consistent with 

current law for Federal Aviation Administration SMS data protections, the proposal allows for public 

disclosure of information that does not identify the entity that produced that data.  Third, the proposal 

ensures that safety-sensitive data will not be admissible as evidence in state or federal courts.   

 

APTA stands ready to help in any way to assist Congress in passing strong protections for transit 

safety information to strengthen and improve the effectiveness of the Public Transportation Safety 

Program and provide greater safety and security for transit riders. 
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FOIA and Evidentiary Protection of Safety information  

 

SEC.__. LIMITATION ON DISCLOSURE OF SAFETY INFORMATION. 

(a) IN GENERAL.—Chapter 53 (as amended by this Act) is further amended by adding at the end 

the following: 

“§ 5341. Limitation on disclosure of safety information 

“(a) IN GENERAL.—Except as provided by subsection (c), a report, data, or other information 

described in subsection (b) shall not be subject to disclosure under section 552 of title 5, United 

States Code, or any other similar Federal, State or local law if the report, data, or other information is 

created by or on behalf of or submitted to the Federal Transit Administration, a State, a State Safety 

Oversight Agency or Transit Agency. 

“(b) APPLICABILITY.—The limitation established by subsection (a) shall apply to the following: 

“(1) Reports, surveys, schedules, lists, data, or other information developed under the 

Public Transportation Safety Program. 

“(2) Reports, surveys, schedules, lists, data, or other information produced or collected 

under the National Public Transportation Safety Plan. 

“(3) Reports, surveys, schedules, lists, data, or other information developed under the 

Public Transportation Safety Certification Training Program. 

“(4) Reports, data, or other information developed under the Public Transportation Agency 

Safety Plan. 

“(5) Reports, surveys, schedules, lists, data, or other information produced or collected for 

purposes of developing and implementing a safety management system acceptable to the 

Administrator. 

“(6) Reports, analyses, and directed studies, based in whole or in part on reports, surveys, 

schedules, lists, data, or other information described in paragraphs (1) through (5).  

“(c) EXCEPTION FOR DE-IDENTIFIED INFORMATION.— 

“(1) IN GENERAL.—The limitation established by subsection (a) shall not apply to a report, 

data, or other information if the information contained in the report, data, or other information 

has been de-identified. 

“(2) DE-IDENTIFIED DEFINED.—In this subsection, the term ‘de-identified’ means the 

process by which all information that is likely to establish the identity of the specific persons or 

related entities submitting reports, data, or other information is removed from the reports, data, 

or other information.”. 

“(d) DISCOVERY AND ADMISSION AS EVIDENCE.— Notwithstanding any other provision of 

law, reports, surveys, schedules, lists, data, or other information produced or collected for the 

purpose of identifying, evaluating, or planning the safety enhancement of potential accident sites, 

including but not limited to— hazardous conditions, railway- highway crossings, rail right-of-way, or 

rail platform train interfaces pursuant to section 5329 of this title or for the purpose of developing 

any public transportation safety program or safety management system which may be implemented 

shall not be subject to discovery or admitted into evidence in a Federal or State court proceeding or 

considered for other purposes in any action for damages arising from any occurrence at a location 

mentioned or addressed in such reports, surveys, schedules, lists, or data.  

13



www.apta.com

ABOUT THE AMERICAN 
PUBLIC TRANSPORTATION 
ASSOCIATION (APTA)
APTA is a nonprofit international association of 1,500 public  
and private sector organizations that are involved in the planning, 
building and operation of all modes of public transportation –  
bus, paratransit, light and commuter rail, intercity and high-speed 
passenger rail, subways and ferries. APTA members serve the 
public interest by providing safe, efficient and economical transit 
services and products.

Contacts:

Robert Healy, Vice President, Government Affairs
rhealy@apta.com

Andrew Brady, Senior Director – Government Affairs
abrady@apta.com




